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1. APPLICABIL`ITY. These terms and conditions of 

sale (these “Terms”) are the only terms which govern the sale 

of the products (“Products”) and related services 

(“Services”) by Bray International, Inc. and its subsidiaries, 

branches and divisions (as applicable, “Bray” or “Seller”) to 

a purchaser of Products (“Buyer”) from Bray. These Terms 

supersede all prior agreements between Bray and Buyer. 

References to (i) “Bray factory” are to the applicable Bray 

national or regional headquarters of Seller in the country 

where the order is received and (ii) “dollars” or “$” are to 

United States dollars unless specified otherwise. 

2. ENTIRE AGREEMENT. These Terms and the 

quotation (the “Quotation”) which they accompany 

(collectively, the “Agreement”) comprise the entire 

agreement between Bray and Buyer relating to the Products 

and Services that are the subject of such Quotation, and 

supersede all prior or contemporaneous understandings, 

agreements, negotiations, representations and warranties and 

communications, both written and oral. These Terms prevail 

over any of Buyer’s general terms and conditions of purchase 

regardless of whether or when Buyer submitted its purchase 

order or such terms. Buyer’s acceptance of the Quotation is 

expressly limited to these Terms, and Bray objects to, and is 

not bound by, any terms or conditions that differ from, add 

to, or modify these Terms. Fulfillment of Buyer’s order does 

not constitute acceptance of any of Buyer’s terms and 

conditions and does not serve to modify or amend these 

Terms. Notwithstanding anything to the contrary in these 

Terms or the Agreement, Bray shall not be obligated to make, 

or otherwise fulfill the terms of, any sale of Products or 

Services to Buyer in an order amount less than Two Hundred 

and Fifty Dollars ($250). In case of any discrepancy between 

this and any other agreement(s) relating to the Quotation, this 

Agreement shall prevail. 

3. QUOTATIONS. Unless stated otherwise in writing 

by Seller, all Quotations made by Seller are for immediate 

acceptance. Seller reserves the right to withdraw and/or 

revise any Quotation at any time prior to final acceptance by 

Buyer. 

4. PRICE. Buyer shall purchase the Products from 

Seller at the prices (the “Prices”) set forth in the Quotation 

subject to adjustment as set forth herein. Any order that is 

delayed for delivery at Buyer’s request or is otherwise 

scheduled to be made in excess of one hundred twenty (120) 

days from the order date will be invoiced at Seller’s updated 

prices and discounts effective at the time of shipment unless 

otherwise specifically agreed at the time of Seller’s order 

acceptance. Any extraordinary expenses incurred by Seller, 

such as engineering, tagging, taxes, service calls, export 

crating or other expenses, will be added to the invoice after 

notification to Buyer of the extra costs. Buyer shall purchase 

Services at the rates set forth in the Quotation. 

5. TAXES. Prices are exclusive of all sales, use 

and excise taxes; Buyer shall be responsible for such 

taxes and, if payable or paid by Seller, then added to the 

invoice. If Buyer claims exemption from sales tax or 

resale status Buyer must provide a valid tax exemption 

certificate or resale certificate within thirty (30) days 

from invoice date. After timely receipt and verification 

of such documentation, the applicable sales tax will be 

removed from the invoice. Failure to submit required 

documentation within the specified time will result in the 

sales tax remaining due and payable. After the thirty 

(30)-day period has expired, requests for refund of sales 

tax must be directed to the appropriate state taxing 

authority, and Bray will bear no responsibility for such 

refund. 

Notwithstanding anything, to the contrary in the 

Agreement, any material increase(s) in tariffs, duties, or 

similar import/export charges occurring after the date of 

Seller’s Quotation or order entry shall be for Buyer’s 

account and may be added to the Prices, regardless of 

any agreed Incoterms designation (including DDP). 

6. PAYMENT TERMS. 

A. All invoices for will be due by Buyer as 

follows:  30% of purchase price of the order at the time 

of order placement, and the remaining 70% of purchase 

price of the order net thirty (30) days from the date of 

invoice issued at time of delivery. Seller reserves the 

right (including if it determines subsequently that 

Buyer’s financial condition becomes unsatisfactory to 

Seller) to (i) require payment on “cash in advance” basis, 

(ii) require a confirmed, irrevocable letter of credit or 

other acceptable security (including preservation of any 

lien rights) before shipment, or (iii) cancel shipment at 

any time prior to delivery of the Products (without 

further obligation or liability on Seller’s part). In such 

cases, an order will be considered valid only upon receipt 

of any such advance payment or provision of security. 

Credit terms are provided solely at the discretion of 

Seller and may be denied for any reason by Seller. 

B. Buyer shall pay interest on all late payments at 

the lesser of: (i) the rate of one and one-half percent 

(1.5%) per month and (ii) the highest rate permissible 

under applicable law. Buyer shall reimburse Seller for 

all costs incurred in collecting any late payments, 

including, without limitation, attorney fees and court 

costs. In addition to all other remedies available under 

these Terms or at law (which are not waived by Seller’s 

exercise of any rights hereunder), Seller shall be entitled 

to suspend the delivery of any Products or performance 

of Services if Buyer fails to pay any amounts when due 

hereunder. 

C. Buyer shall not withhold or delay payment of 
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any amounts due and payable by reason of any set-off of any 

claim, counterclaim, abatement, delay of customer payment 

or dispute with Seller, whether relating to Seller’s breach, 

bankruptcy or otherwise. 

7. CREDIT. Shipments and deliveries of Products to 

Buyer shall remain at all times subject to the approval of 

Seller’s credit department. Seller, in addition to any other 

rights and remedies, may, at its option, decline to make 

shipments or deliveries hereunder except upon receipt of 

payment or satisfactory security or otherwise. upon terms 

and conditions satisfactory to Seller. Should Seller elect to 

extend credit to Buyer, Seller may limit or deny further 

extensions of credit in Seller’s sole discretion. Any 

extension of open payment terms by Seller is dependent on 

Buyer’s ongoing ability to support its working capital 

requirements for its business. 

8. DELIVERY. 

A. The Products will be delivered within a 

reasonable time after the receipt of Buyer’s order. Services 

will be provided as agreed in acknowledgement of such 

order. Delivery dates are approximate and are dependent 

upon prompt receipt of all necessary Buyer-furnished 

information and materials (if applicable).  Penalty 

fees/liquidated damages that may be associated with any late 

delivery will not apply unless mutually agreed in writing at 

the time of order acknowledgement. 

B. Unless otherwise agreed in writing by the 

parties, Seller shall make the Products available at the 

designated delivery location in the Agreement (“Delivery 

Point”). The title to and risk of loss for Products passes to 

Buyer upon signing of confirmation of delivery from the 

transportation company. Buyer shall be responsible for all 

unloading costs and provide equipment and labor 

reasonably suited for receipt of the Products at the Delivery 

Point. 

C. Products shall be Delivered Duty Paid (DDP) 

(Incoterms® 2020) to the Delivery Point; provided, 

however, (i) Seller’s obligation under DDP applies only 

to standard shipping (not to include expedited air or fast 

ocean freight) and Seller shall not be responsible for any 

expedited, premium, or accelerated freight (including air 

freight, priority ocean freight, or other time-critical 

logistics), unless expressly agreed in writing, and any 

such costs shall be borne solely by Buyer, (ii) any material 

increase in freight rates, fuel surcharges, carrier-imposed 

surcharges, duties, tariffs, or similar costs occurring after 

the date of Quotation or order acceptance may, at Seller’s 

option, be charged to Buyer, and (iii) Seller reserves the 

right to select the carrier and routing in its reasonable 

discretion consistent with standard delivery practices. In 

the event Buyer requests or requires non-standard or 

expedited shipping, Seller may arrange such shipment at 

Buyer’s expense, including applicable handling charges. 

Seller shall select the method of shipment and the carrier 

for the Products but may ship via the Buyer’s choice if 

routing is satisfactory and rates equal to or less than 

Seller’s normal choice. In the case of higher than normal 

special shipping requirements, Seller will ship the 

Products at Buyer’s expense (including a handling fee or 

collect basis) and Buyer will not receive any credit for 

freight charges that under normal circumstances would be 

incurred by Seller. There may be only one destination per 

order. 

D. Bray’s standard document package will be 

provided—please see associated Quotation for details on 

what is included in document package for associated 

Product(s); document package will be delivered via 

electronic delivery (additional charges may apply if hard 

copy is required). 

E. If for any reason Buyer fails to accept 

delivery of Products on the date fixed pursuant to Seller’s 

notice to Buyer that the Products are being made available 

for delivery at the Delivery Point:  (i) risk of loss to the 

Products shall pass to Buyer, (ii) the Products shall be 

deemed to have been delivered and accepted by Buyer 

and (iii) Seller, at its option, may store the Products until 

Buyer picks them up, whereupon Buyer shall be liable for 

all related costs and expenses (including, without 

limitation, storage and insurance). Any failure of Buyer 

to provide appropriate instructions, documents, licenses 

or authorizations in connection with delivery of Products 

shall be deemed to be a failure of Buyer to accept delivery 

of Products at such time as such Products are otherwise 

available for delivery. Any orders held by Seller more 

than thirty (30) days may be treated as a cancelled and the 

Products deemed returned. 

F.  In addition to those terms contained in 

Section 10 hereof, Seller will accept changes and 

cancellations of an order generally subject to Buyer 

agreement to pay all costs and expenses incurred by Seller 

for the order, including, without limitation, costs and 

expenses relating to engineering, financing (including 

those for any performance or warranty obligations), 

restocking, order administration, supplies, freight, duties 

and inspection. For standard product, Bray will generally 

apply a twenty-five percent (25%) cancellation fee unless 

such amount is not sufficient to recapture Bray’s fees and 

expenses (e.g., financing costs, freight, duties, etc.) 

relating to the order.  For non-standard products (i.e., 

product with unique feature(s) or specifically designed 

for the applicable purchase), the cancellation charge will 

usually be the purchase price of the product(s). For any 

such agreed cancellation or change, Bray will calculate 

the specific amount of such costs and expenses incurred 

to the date of such cancellation or change and advise 

Buyer of the applicable amount owed.  For any standard 

product returns, exceptional costs such as freight, duties 
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and financing costs will be added to any standard 

cancellation fee.  For any non standard product returns, 

the cancellation charge will additionally include amounts 

incurred in connection with the return  

9. INSPECTION AND REJECTION OF 

NONCONFORMING PRODUCTS. 

A. Buyer shall inspect the Products within ten 

(10) days of receipt (“Inspection Period”); however for 

purchases online, the “Inspection Period” shall be sixty 

(60) days. Buyer will be deemed to have accepted the 

Products unless it notifies Seller in writing of any 

Nonconforming Products during the Inspection Period 

and furnishes such written evidence or other 

documentation as reasonably required by Seller. 

“Nonconforming Products” means that the Products 

shipped are different than those identified in Buyer’s 

purchase order. 

B. If Buyer timely notifies Seller of any 

Nonconforming Products during the Inspection Period, 

Seller shall, in its sole discretion, (i) replace such 

Nonconforming Products with conforming Products, or 

(ii) credit or refund the Price for such Nonconforming 

Products, together with any reasonable shipping and 

handling expenses incurred by Buyer in connection 

therewith. Buyer shall ship, at its expense and risk of loss, 

the Nonconforming Products to the Bray factory or such 

other place that Seller shall designate on the Quotation. 

Upon Seller’s confirmation of the nonconforming nature 

of the Nonconforming Products, Seller shall credit the 

Buyer’s expense for such shipment against the Buyer’s 

payment obligations to Seller. If Seller exercises its 

option to replace such Nonconforming Products, Seller 

shall, after receiving Buyer’s shipment of returned 

Nonconforming Products, ship to Buyer the replaced 

Products and the terms of Section 8(B) shall apply for 

such replaced Products, except that Seller shall be 

responsible for the costs and expenses for such shipment. 

C. Buyer acknowledges and agrees that the 

remedies set forth in Section 9(B) (exercised in 

accordance with these Terms) are Buyer’s exclusive 

remedies for the delivery of Nonconforming Products. 

 

10.  CHANGE ORDER / CANCELLATIONS. 

Orders received and accepted by Seller may not be 

changed or cancelled except on terms satisfactory to 

Seller and which prevent Seller from incurring any loss. 

Seller will not accept changes or cancellations of Products 

or Services, whether standard, non-standard or special, 

without full reimbursement of all related expenses 

incurred to date. Buyer must request all cancellations and 

change orders in writing and must be signed by an 

authorized representative of Seller to be effective. Any 

changes or cancellations of Products and Services will be 

subject to appropriate changes in discounts, freight costs 

and other charges to Buyer. 

11. LIMITED WARRANTY. 

A. Products Warranty. Seller warrants to Buyer 

that, for a period of thirty-six (36) months from the date 

of Bray’s shipment (the “Warranty Period”) from its 

manufacturing facility, Products manufactured by Seller 

will be free from defects in materials and workmanship 

when used for the purposes for which they were designed 

and manufactured. Seller does not warrant the Products 

against chemical or stress corrosion or against any other 

failure (including normal wear and tear due to operation 

or the environment) other than from defects in materials 

or workmanship. 

B. Services Warranty. Seller further warrants to 

Buyer that Bray’s Services will be performed with the 

degree of professionalism, skill, diligence, and care 

which would reasonably be expected from an experienced 

service provider providing services under the same or 

similar circumstances and will be free from defects in 

completion of Bray’s service (the “Warranty Period”). 

Bray’s Services Warranty only applies to installation and 

servicing of Products. To the extent Bray provides 

recommendations, Buyer acknowledges that due to its 

superior information, it is solely responsible for 

purchasing Products fit its intended use. 

C. THE EXPRESS WARRANTIES SET 

FORTH IN SECTIONS 11(A) AND 11(B) ARE 

EXCLUSIVE AND IN LIEU OF ANY AND ALL 

OTHER WARRANTIES, EXPRESS OR IMPLIED. 

NO WARRANTY OF MERCHANTABILITY OR 

FITNESS FOR A PARTICULAR PURPOSE IS 

INTEDED OR GIVEN. 

D. Products manufactured by a third party 

(“Third Party Product”) may constitute, contain, be 

contained in, incorporated into, attached to or packaged 

together with, the Products. Third Party Products are not 

covered by the warranty in Section 11(A). For the 

avoidance of doubt, SELLER MAKES NO 

REPRESENTATIONS OR WARRANTIES WITH 

RESPECT TO ANY THIRD PARTY PRODUCT. 

E. The Seller shall not be liable for a breach of the 

warranties set forth in Subsection 11(A) and 11(B) 

unless: (i) Buyer gives written notice to Seller of the 

defect during the Warranty Period and, in any event, or 

cancelled except on terms satisfactory to Seller and which 

prevent Seller from incurring any loss. Seller will not 

accept changes within fourteen (14) days of the time 

when Buyer discovers or ought to have discovered the 

defect; (ii) Seller is given a reasonable opportunity after 

receiving the notice to examine such Products or Services 

and Buyer (if requested to do so by Seller) returns such 

Products to Bray’s factory or such other place that Seller 
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shall designate on the Quotation for the examination to 

take place there; (iii) Products, or as applicable, Third 

Party Products, are stored, maintained and shipped in 

accordance with Seller’s applicable guidelines therefor 

(available to Buyer in product information available at 

https://www.bray.com/resources/documents/manuals-

guides?page=1, please contact productspec@bray.com 

with any questions concerning the guidelines) (or, as 

applicable, Third Party guidelines) and (iv) Seller 

reasonably verifies Buyer’s claim that the Products or 

Services are defective. Buyer shall return (freight 

prepaid) the defective Product to Bray at Bray’s factory 

or such other place that Seller shall designate on the 

Quotation no later than ninety (90) days of Buyer’s initial 

written notice to Seller of the defect. Upon Seller’s 

confirmation of Products in breach of the warranty 

provided under Section 11(A), Seller shall credit the 

Buyer’s expense for shipment against the Buyer’s 

payment obligations to Seller and, if Seller exercises its 

option to replace such defective Products, Seller shall 

ship to Buyer the replaced Products and the terms of 

Section 8(B) shall apply for such replaced Products, 

except that Seller shall be responsible for the costs and 

expenses for such shipment. Seller shall not be obligated 

for any on-site costs, including removal and reinstallation 

of any warranted Products. Upon request, Buyer shall 

provide Seller reasonable and clear access to the 

warranted Products. 

F. The Seller shall not be liable for a breach of the 

warranty set forth in Subsection 11(A) or 11(B) if: (i) 

Buyer makes any further use of such Products after giving 

such notice; (ii) the defect arises because Buyer failed to 

follow Seller’s (or, as applicable, Third Party’s) oral or 

written instructions as to the storage, installation, 

commissioning, use or maintenance of the Products (or, 

as applicable, Third Party Products); or (iii) Buyer alters 

or repairs such Products without the prior written consent 

of Seller. 

G. Subject to Section 11(F) above, with respect to 

any such Products during the Warranty Period, Seller 

shall, in its sole discretion, either: (i) repair or replace 

such Products (or the defective part) or (ii) credit or 

refund the price of such Products at the pro rata contract 

rate provided that, if Seller so requests, Buyer shall, at 

Seller’s expense, return such Products to Seller. Subject 

to Section 11(E) and Section 11(F) above, with respect to 

any such Services during the Warranty Period, Seller 

shall repair and correct its Services. THE REMEDIES 

SET FORTH IN THIS SECTION 11(G) SHALL BE 

THE BUYER’S SOLE AND EXCLUSIVE REMEDY 

AND SELLER’S SOLE AND ENTIRE LIABILITY 

FOR ANY BREACH OF THE LIMITED 

WARRANTY SET FORTH IN SUBSECTION 11(A) 

OR 11(B). 

H. LIMITATION OF LIABILITY. IN NO 

EVENT SHALL SELLER BE LIABLE FOR ANY 

CONSEQUENTIAL, INDIRECT, INCIDENTAL, 

SPECIAL, EXEMPLARY OR PUNITIVE 

DAMAGES, LOST PROFITS OR REVENUES OR 

DIMINUTION IN VALUE, ARISING OUT OF OR 

RELATING TO ANY BREACH OF THESE 

TERMS, WHTETHER OR NOT THE POSSIBLITY 

OF SUCH DAMAGES HAS BEEN DISCLOSED IN 

ADVANCE BY BUYER OR COULD HAVE BEEN 

RESONABLY FORSEEN BY BUYER, 

REGARDLESS OF THE LEGAL OR EQUITABLE 

THEORY (CONTRACT, TORT OR OTHERWISE) 

UPON WHICH THE CLAIM IS BASED, AND 

NOTWITHSTANDING THE FAILURE OF ANY 

AGREED OR OTHER REMEDY OF ITS 

ESSENTIAL PRUPORSE. No action, regardless of 

form, may be brought by Buyer more than two (2) years 

after the cause of action has occurred. 

I. IN NO EVENT SHALL SELLER’S 

AGGREGATE LIABILITY ARISING OUT OF OR 

RELATED TO ANY PRODUCT OR SERVICE, 

WHETHER ARISING OUT OF OR RELATED TO 

BREACH OF CONTRACT, TORT (INCLUDING 

NEGLIGENCE) OR OTHERWISE, EXCEED THE 

TOTAL OF THE AMOUNTS PAID TO SELLER 

FOR SUCH PRODUCT OR SERVICE.  

12. AUTHORIZED RETURNS. All sales of 

Products to Buyer are made on a one- way basis and no 

Products may be returned without prior written approval 

from Seller. Generally, in addition to the requirement for 

prior written approval, Bray will accept returns from a 

Buyer only if the return request is timely made following 

shipment of the applicable Product(s) to Buyer and the 

Product(s) are in good, reusable condition and remain 

standard Bray products (i.e., not custom-made, obsolete 

or buyout products). In regard to any returns, Seller 

generally issues credit (from which Seller may deduct 

shipping, restocking and reconditioning expenses). 

 

13. INTELLECTUAL PROPERTY RIGHTS. 

All copyrights, patents, trademarks, trade secrets, know-

how and other intellectual property or proprietary rights 

pursuant to the laws of any jurisdiction worldwide (“IP 

Rights”) associated with or relating to the Products shall 

belong solely and exclusively to Seller. Seller will retain 

all IP Rights used to create, embodied in, used in and 

otherwise relating to the Products and any of their 

component parts, and Buyer shall not acquire any 

ownership interest in any of Seller’s IP Rights. Buyer 

shall use Seller’s IP Rights only in accordance with these 

Terms and any instructions of Seller. No license, either 

express or implied, is granted in any IP Rights of Seller. 

If Buyer acquires any IP Rights in or relating to any 

Product by operation of law or otherwise, such rights are 

https://www.bray.com/resources/documents/manuals-guides?page=1
https://www.bray.com/resources/documents/manuals-guides?page=1
mailto:productspec@bray.com
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deemed and are hereby irrevocably assigned to Seller 

without further action. Buyer shall, at Seller’s expense, 

execute such documents and do such things as are 

necessary to enable Seller to protect its IP Rights. 

 

14. DESIGN CHANGES. Seller reserves the right 

to change, discontinue or alter the design and construction 

of Products without prior notice and without further 

obligation.  

15. COMPLIANCE WITH LAW.  Buyer shall 

comply with all applicable laws, regulations and 

ordinances, and shall maintain in effect all the licenses, 

permissions, authorizations, consents and permits that it 

needs to carry out its obligations under the Agreement. 

Upon Seller request, Buyer agrees to provide Seller with 

information about the end use (including location of) of 

any products purchased. In furtherance of the foregoing 

(and without limitation thereto), please note the following 

in regards to compliance: 

 

A. Trade Compliance. Buyer must comply with all 

laws governing export/import control and regulation, 

including, without limitation, laws governing re 

exporting. If Buyer is obtaining Product(s) for resale, 

such compliance requires that Buyer know of the end-use, 

end-user, ultimate destination or other facts relating to 

such sale of Product(s), and be alerted to “red flags” in 

the circumstances related to such sale. Buyer is obligated 

to comply with Bray’s trade compliance program in 

regards to any sale and purchase of Product(s). Buyer 

should contact Bray to confirm compliance with the 

requirements of this program. 

  

B. Anti-Corruption Laws. Buyer must comply 

with all anti-corruption and bribery laws and regulations, 

including, without limitation the United Kingdom’s 

Bribery Act of 2010 and the United States’ Foreign 

Corrupt Practices Act. Buyer must not pay, offer or 

promise to pay, directly or indirectly, anything of value 

for purposes of influencing an official decision from a 

person or organization affiliated with any government 

body, organization or business entity owned in part or in 

whole by a governmental body. Buyer must contact Bray 

in regards to any transaction in respect of Product(s) 

provided under this Agreement that could implicate such 

laws. Bray may immediately terminate, without any 

liability, any sale, agreement or association with any 

person violating such laws.  

16. TERMINATION. In addition to any remedies 

that may be provided under this Agreement, Seller may 

terminate the Agreement with immediate effect upon 

written notice to Buyer, if Buyer: (i) fails to pay any 

amount when due; (ii) has not otherwise performed or 

complied with any of the terms of the Agreement, in 

whole or in part; or (iii) becomes insolvent, files a petition 

for bankruptcy or commences or has commenced against 

it proceedings relating to bankruptcy, receivership, 

reorganization or assignment for the benefit of creditors.  

17. WAIVER. No waiver by Seller of any of the 

provisions of these Terms or the Agreement is effective 

unless explicitly set forth in writing and signed by Seller. 

No failure to exercise, or delay in exercising, any rights, 

remedy, power or privilege arising from the Agreement 

operates or may be construed as a waiver thereof. No 

single or partial exercise of any right, remedy, power or 

privilege hereunder precludes any other or further 

exercise thereof or the exercise of any other right, 

remedy, power or privilege. 

18. CONFIDENTIAL INFORMATION. All 

Confidential Information (as defined below) of Seller 

disclosed by Seller to Buyer, whether disclosed orally or 

disclosed or accessed in written, electronic or other form 

or media, and whether or not marked, designated or 

otherwise identified as “confidential,” in connection with 

these Terms or the Agreement is confidential, solely for the 

use of performing this Agreement and may not be disclosed 

or copied unless authorized in advance by Seller in writing. 

Upon Seller’s request, Buyer shall promptly return all 

Confidential Information received from Seller. Seller shall 

be entitled to injunctive relief for any violation of this 

Section. For purposes of this Agreement, “Confidential 

Information” means all non-public, confidential or 

proprietary information of Seller including, but not limited 

to, business affairs, business plans, trade secrets, 

intellectual property, specifications, samples, patterns, 

designs, client information, customer information, supplier 

information, technical data, developments, properties, 

systems, procedures, services, processes, methods, 

drawings, know- how, equipment, development plans, 

documents, manuals, strategies, training materials, costs, 

pricing, discounts or rebates, inventions, discoveries or any 

other confidential matters acquired in respect of the Seller 

or the Products. 

19. FORCE MAJEURE. Neither Seller nor Buyer 

shall be in breach of contract nor liable to the other party 

for any delay or damages if prevented from performance 

of these Terms and the Agreement (other than the 

payment of money) by any condition of force majeure 

which is beyond the control and not caused by the 

negligence of the party so affected (“Force Majeure”). 

Force Majeure includes, but shall not be limited to, 

earthquakes, floods, hurricanes, named tropical storms, 

lightning strikes, ice storms, blizzards, icebergs, pack ice, 

air and sea disasters, explosions and fire, epidemics, 

pandemic, acts of God, acts of public enemy, war, 

terrorism, national emergency, invasion, insurrection, 

riot, strike, lockout, blockade or other industrial disputes, 

any laws, rules, regulations, orders, directives, or 

requirements of or interference by any government or 

government agency (including any thereof or any 
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affecting foreign exchange or otherwise making the terms 

of sale materially impractical on the basis of the 

economics relating to the agreed sale price or of 

illegality), inability or delay in obtaining supplies of 

adequate or suitable materials, power outage or other 

circumstances not within the control of the party and 

which, by the exercise of reasonable diligence, the party 

is unable to prevent or remedy, whether similar or 

dissimilar, foreseen or unforeseen. Seller shall have such 

additional time as may be reasonably necessary to 

perform its obligations upon the occurrence of any Force 

Majeure event.  

20. ASSIGNMENT. Buyer shall not assign any of 

its rights or delegate any of its obligations under this 

Agreement without the prior written consent of Seller. 

Any purported assignment or delegation in violation of 

this Section is null and void. No assignment or delegation 

relieves Buyer of any of its obligations under this 

Agreement. 

21. AMENDMENT AND MODIFICATION. 

These Terms may only be amended or modified in a 

writing which specifically states that it amends these Terms 

and is signed by an authorized representative of each of 

Seller and Buyer. 

22. RELATIONSHIP OF THE PARTIES. The 

relationship between the parties is that of independent 

contractors. Nothing contained in these Terms or the 

Agreement shall be construed as creating any agency, 

partnership, joint venture or other form of joint enterprise, 

employment or fiduciary relationship between Seller and 

Buyer, and neither party shall have authority to contract for 

or bind the other party in any manner whatsoever. 

23. NO THIRD-PARTY BENEFICIARIES. 

These Terms and the Agreement are for the sole benefit of 

the Seller and Buyer and their respective successors and 

permitted assigns, and nothing herein, express or implied, 

is intended to or shall confer upon any other person or 

entity any legal or equitable right, benefit or remedy of any 

nature whatsoever under or by reason of these Terms. 

24. GOVERNING LAW / JURISDICTION / 

JURY WAIVER. THESE TERMS, THE AGREEMENT 

AND THE RELATIONS BETWEEN THE PARTIES 

SHALL BE GOVERNED BY THE PROCEDURAL AND 

SUBSTANTIVE LAWS OF THE STATE OF TEXAS, 

EXCLUSIVE OF CONFLICT OF LAWS PRINCIPLES 

WHICH WOULD DIRECT THE APPLICATION OF 

THE SUBSTANTIVE OR PROCEDURAL LAW OF 

ANOTHER JURISDICTION. IN THE EVENT TEXAS 

LAW IS RULED OR ORDERED TO NOT APPLY TO 

ANY DISPUTE BETWEEN THE PARTIES, THEN FOR 

PURPOSES OF THAT DISPUTE THESE TERMS, THE 

AGREEMENT AND THE RELATIONS BETWEEN 

THE PARTIES SHALL BE GOVERNED BY THE 

LAWS OF THE JURISDICTION IN WHICH BRAY’S 

FACTORY APPLICABLE TO THE SALE IS 

LOCATED, EXCLUSIVE OF CONFLICT OF LAWS 

PRINCIPLES WHICH WOULD DIRECT THE 

APPLICATION OF THE SUBSTANTIVE OR 

PROCEDUAL LAW OF ANOTHER JURISDICTION. 

IF BRAY’S FACTORY APPLICABLE TO THE SALE IS 

LOCATED IN ANY STATE, TERRITORY, OR 

DISTRICT OF THE UNITED STATES OF AMERICA, 

EACH PARTY:  (A) IRREVOCABLY SUBMITS TO 

THE JURISDICTION AND VENUE OF THE COURTS 

LOCATED IN HARRIS COUNTY, TEXAS FOR THE 

RESOLUTION OF ANY AND ALL DISPUTES 

ARISING FROM OR RELATING TO THESE TERMS, 

THE AGREEMENT AND THE RELATIONS 

BETWEEN THE PARTIES; AND (B) KNOWINGLY 

AND  VOLUNTARILY WAIVES ALL RIGHTS TO A 

JURY TRIAL IN ANY LEGAL PROCEEDING 

RELATING TO THESE TERMS, THE 

AGREEMENT AND THE RELATIONS BETWEEN 

THE PARTIES. 

 

IF BRAY’S FACTORY APPLICABLE TO THE SALE IS 

NOT LOCATED IN ANY STATE, TERRITORY, OR 

DISTRICT OF THE UNITED STATES OF AMERICA, 

EACH PARTY AGREES ALL DISPUTES ARISING 

OUT OF OR IN CONNECTION WITH THIS 

AGREEMENT OR THE ORDER(S) SHALL BE 

FINALLY SETTLED, SUBJECT TO THE DEFENSES 

ALLOWED BY APPLICABLE LAW, UNDER THE 

RULES OF ARBITRATION OF THE 

INTERNATIONAL CHAMBER OF COMMERCE BY A 

SINGLE ARBITRATOR APPOINTED IN 

ACCORDANCE WITH THE SAID RULES. THE 

ARBITRATION SHALL BE CONDUCTED IN 

ENGLISH WITHIN THE LIMITS OF THE CITY OF 

HOUSTON, TEXAS. THE ARBITRATOR MUST MEET 

EACH OF THE FOLLOWING QUALIFICATIONS IN 

ORDER TO BE APPOINTED: (1) BE A GRADUATE OF 

A LAW SCHOOL LOCATED IN THE UNITED 

STATES; (2) HAVE MORE THAN TWENTY YEARS 

OF EXPERIENCE IN LITIGATING AND/OR 

ARBITRATING COMPLEX COMMERCIAL 

DISPUTES; (3) BE LICENSED TO PRACTICE LAW IN 

THE STATE OF TEXAS; AND (4) BE IMPARTIAL. 

THE ARBITRATOR WILL HAVE THE AUTHORITY 

TO APPORTION LIABILITY BETWEEN THE 

PARTIES, BUT WILL NOT HAVE THE AUTHORITY 

TO AWARD ANY DAMAGES OR REMEDIES NOT 

AVAILABLE UNDER, OR IN EXCESS OF, THE 

EXPRESS TERMS OF THESE TERMS OR THE 

AGREEMENT. THE ARBITRATION AWARD WILL 

BE PRESENTED TO THE PARTIES IN WRITING, AND 

UPON THE REQUEST OF EITHER PARTY, WILL 
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INCLUDE FINDINGS OF FACT AND CONCLUSIONS 

OF LAW. THE AWARD MAY BE CONFIRMED AND 

ENFORCED IN ANY COURT OF COMPETENT 

JURISDICTION. BUYER AND SUPPLIER HEREBY 

CONSENT AND SUBMIT TO THE 

AFOREMENTIONED ARBITRATION AND THE 

JURISDICTION OF ANY LOCAL, STATE OR 

FEDERAL COURT LOCATED WITHIN HOUSTON, 

TEXAS, AS JURISDICTION FOR REVIEW OR 

CHALLENGE OF THE ARBITRATION RESULTS 

AND WAIVE ANY RIGHT SUCH PARTY MAY HAVE 

TO TRANSFER THE VENUE TO ANY OTHER 

JURISDICTION. THE PARTIES EXPRESSLY 

RESERVE ALL RIGHTS TO PURSUE INJUNCTIVE 

RELIEF IN ANY COURT LOCATED IN HOUSTON, 

TEXAS. THE PARTIES ACKNOWLEDGE AND 

AGREE THAT THIS AGREEMENT INCLUDES 

ACTIVITIES IN INTERSTATE COMMERCE (AND, 

ACCORDINGLY, THE FEDERAL ARBITRATION 

ACT OF THE UNITED STATES SHALL CONTROL 

AND APPLY TO ALL ARBITRATIONS CONDUCTED 

HEREUNDER, NOTWITHSTANDING ANY STATE 

LAW PROVISIONS TO THE CONTRARY). 

25. NOTICES. All notices, request, consents, 

claims, demands, waivers and other communications 

hereunder (each, a “Notice”) shall be in writing and 

addressed to the parties at the addresses set forth on the face 

of the Quotation or to such other address that may be 

designated by the receiving party in writing. All Notices 

shall be delivered by personal delivery, nationally 

recognized overnight courier (with all fees pre-paid), 

facsimile (with confirmation of transmission), email or 

certified or registered mail (in each case, return receipt 

requested, postage prepaid). Except as otherwise provided 

in the Agreement, a Notice is effective only (i) upon receipt 

of the receiving party (and confirmation of such receipt in 

respect of facsimile or email transmissions), and (ii) if the 

party giving the Notice has complied with the requirements 

of this Section. 

26. SEVERABILITY. If any of these Terms or 

other terms or provision of the Agreement are determined 

to be invalid, illegal or unenforceable in any jurisdiction, 

such invalidity, illegality or unenforceability shall not 

affect any other term or provision or invalidate or render 

unenforceable such term or provision in any other 

jurisdiction. 

27. CLERICAL ERRORS. Seller reserves the 

right to correct all stenographic or clerical errors or 

omissions in any documents (whether Quotations, invoices 

or other documents). 

28. SURVIVAL. Any provision of the Agreement 

that by its nature should apply after any termination or 

expiration of the Agreement, including (but not limited to) 

the following provisions: Compliance with Laws, 

Confidentiality, Governing Law / Jurisdiction and 

Survival, shall survive any such termination or expiration. 

29. PUBLISHED DATA. All published 

dimensions, weights, temperatures, pressure ratings and 

other Product data are approximate. 

 


